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Court File No.:  CV-17-11846-00CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE COMPANIES' CREDITORS  

ARRANGEMENT ACT, R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR  

ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE 

INC., S.L.H. TRANSPORT INC., THE CUT INC., SEARS CONTACT 

SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 

COMMERCE LABS INC., INITIUM TRADING AND SOURCING 

CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA 

INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 

CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 

4201531 CANADA INC., 168886 CANADA INC., and 3339611 CANADA INC. 

 

 (each an "Applicant", and collectively, the "Applicants") 

 

 

NOTICE OF MOTION  

(For an order appointing a Litigation Trustee,  

returnable on February 15, 2018) 

 

Representative Counsel to the court-appointed Representatives of employees and retirees 

with respect to pensions and post-retirement benefits of the Applicants will make a motion to a 

Judge presiding over the Commercial List on February 15, 2018 at 10:00 a.m. at 330 University 

Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion shall be heard orally. 
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THIS MOTION IS FOR AN ORDER:  

1. appointing the Honourable Frank Newbould, Q.C. as Litigation Trustee on behalf of the 

estate of the Applicants on the terms substantially in the form of the draft Order attached hereto 

as Schedule "A": 

2. if necessary, abridging the time for service of this motion and dispensing with service on 

any person other than those served; and 

3. providing such further and other relief as this Honourable Court deems just. 

THE GROUNDS FOR THE MOTION ARE: 

1. During their employment years, employees of Sears Canada Inc. (“Sears Canada”) 

earned pension benefits that are to be paid to them during their retirement years for their 

lifetimes from the Sears Canada Inc. Registered Retirement Plan, Registration No. 0360065 (the 

"Sears Canada Plan").  The pension benefits are the deferred wages for work they performed 

for the company and are critical to pay for their livelihoods in their elderly years. The Sears 

Canada Plan is underfunded by approximately $270 million and the retirees are facing losses to 

their monthly benefits. 

2. In 2005, Sears Canada came under the control of a U.S. hedge fund called ESL 

Investments Inc. ("ESL") run by Edward Lampert.  Through ESL, Lampert had direct and 

indirect control of shareholdings of Sears Canada at the material times, and was the main 

beneficiary of dividend payments.  

3. Since that time, Sears Canada's retail business has steadily deteriorated which culminated 

in its insolvency and liquidation in 2017. In the years prior to applying for CCAA protection in 
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June, 2017, Sears Canada sold off significant assets, declared substantial dividends paid to 

shareholders – in particular ESL and Mr. Lampert – and drastically reduced its investment and 

commitment to the retail business of the company.   

4. The actions taken or not taken by various parties in the years prior to the insolvency and 

commencement of these insolvency proceedings warrant a detailed review by a Litigation 

Trustee to determine if such actions or inactions caused, contributed to or precipitated the 

insolvency and the losses suffered by creditors of the Sears Canada Entities such that any causes 

of action exist.  

5. Certain litigation claims have already been issued against the Sears Canada Entities and 

other defendants, some of which are stayed by the CCAA stay of proceedings.  A Litigation 

Trustee appointed by the Court will be in a position to review and consider the universe of 

potential litigation paths that currently exist or may be brought, obtain input from affected 

creditors and other stakeholders, consider and develop a framework for governance of a 

Committee of interested stakeholders for consultation and, if deemed advisable, for instructions, 

and make recommendations for proceeding in a manner that is most likely to produce the 

greatest recovery for creditors. 

6. In order to avoid a multiplicity of proceedings or creditors commencing or continuing 

separate actions against some of the same defendants, the appointment of a Litigation Trustee is 

appropriate. 

7. Since 2008, it has been reported in the company's actuarial reports that the Sears Canada 

Plan was underfunded on a wind-up basis.   
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8. On behalf of Sears retirees, the Sears Canada retiree association, SCRG, has been raising 

its concerns regarding the underfunding of the Sears Canada Plan, the company's failing business 

strategy, and the continuing decline in the company's financial performance, with Sears Canada, 

ESL, its directors, and the Ontario Superintendent of Financial Services (the "Superintendent").   

9. Despite the company's continued financial deterioration, Sears Canada’s board of 

directors approved the payment of dividends to its shareholders as follows: 

December 9, 2005 $1,557 million 

May 11, 2006 $13 million 

September 20, 2010 $753 million 

December 20, 2012 $102 million 

December 9, 2013 $509 million 

Total $2,934 million 

10. ESL and Mr. Lampert were major beneficiaries of the dividend payments paid from Sears 

Canada.   

11. On June 22, 2017, Sears Canada filed for protection from its creditors under the CCAA. 

12. Three retirees of the SCRG who are former executives of Sears Canada (Ken Eady, 

William Turner, and Larry Moore) were appointed by the court as the Representatives of all the 

18,000 Sears Canada retirees across Canada.  

13. Sears Canada did not restructure. Sears Canada has liquidated all its inventory, sold or is 

completing a final sale of all of its real estate interests, shut down its business and terminated the 

vast majority of its employees.   

14. There will be significant shortfall in paying creditors' claims. 
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15. On October 17, 2017, the Superintendent appointed the actuarial firm of Morneau Shepell 

(“Morneau”) as the replacement administrator of the Sears Canada Plan.  

16. On December 8, 2017, Morneau wrote to all the Sears Canada Plan members stating that 

due to the underfunding in the Sears Canada Plan, reductions to monthly pension benefits are 

expected.  The timing of the implementation of the monthly reductions has not yet been 

confirmed. 

17. The Monitor's investigations to date, as set out in its 11
th

 Report to the Court, do not 

disclose or report on all potential claims by the Sears Canada Entities (or their creditors) against 

all potential defendants: 

50.  The Monitor is carrying out a review (the “Review”) of certain material 

transactions, payments and dividends entered into, made or declared by the 

Sears Canada Entities in the period prior to their filing for protection under the 

CCAA. The Review is focused primarily on potential reviewable transactions 

and transfers at undervalue pursuant to sections 95 and 96 of the Bankruptcy and 

Insolvency Act (Canada) and section 36.1(1) of the CCAA. 

51.  To date, the Monitor has identified the following potential transactions 

of interest (the “Transactions of Interest”):  

(a) the dividend paid to certain Sears Canada shareholders on 

December 31, 2012 in the amount of approximately $102 million (the 

“2012 Dividend”); 

(b) the dividend paid to certain Sears Canada shareholders on 

December 6, 2013 in the amount of approximately $509 million (the 

“2013 Dividend”); and  

(c) the surrender by Sears Canada of its exclusive right to use the 

Craftsman trademark in Canada in connection with the sale by Sears 

Holdings Corporation of the Craftsman business to Stanley Black & 

Decker in March 2017.  

… 
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53.  Based on the Monitor’s preliminary findings, the Monitor is of the view 

that further review of the Transactions of Interest is appropriate. The Monitor is 

undertaking appropriate steps to gather and review additional relevant 

information, including engaging with certain independent directors and senior 

Sears Canada management personnel, who had direct involvement in all or some 

of the Transactions of Interest.  

54.  The Monitor has not completed its review of material transactions and 

will report to the Court if other potentially reviewable material transactions are 

identified. 

18. In order to coordinate, organize and, if deemed advisable, prosecute claims for the benefit 

of the estate and its creditors as a whole, in a comprehensive and efficient manner, and to 

coordinate with the work done to date by the Monitor effectively and in a cost-effective manner, 

it is appropriate to appoint a Litigation Trustee for the benefit of all creditors of the estate of 

Sears Canada. 

19. The role of the proposed Litigation Trustee will be to act for the benefit of the estate and 

its creditors as a whole in respect of actions and claims that may be advanced, in order to 

increase the amount available for distributions to creditors.   It will not include reporting or 

advising or potential priority claims or disputes among or between creditors, nor on the merits of 

the claims of creditors to the proceeds available for distribution within the estate.  

20. Given the history of Sears Canada, the legal areas and competencies involved in the 

mandate of the Litigation Trustee include: 

(a) Ability to manage complex and potentially overlapping litigation claims and 

organize them in a coherent manner for expeditious resolution; 

(b) Familiarity with claims and proceedings having cross-border elements; 

(c) Oppression; 

6



- 7 - 

  

(d) Fiduciary duty; 

(e) Corporation law; 

(f) Transfers at undervalue and fraudulent preferences; 

(g) CCAA and BIA law; 

(h) Insolvency procedure; and 

(i) Class action law. 

21. Representative Counsel has met with a number of counsel to major landlord creditors of 

Sears Canada to discuss the appointment of a Litigation Trustee and in particular, the 

appointment of the Honourable Frank Newbould, Q. C.   

22. The Monitor has met with Mr. Newbould to discuss the role. 

23. The three court-appointed Representatives have also met with Mr. Newbould personally 

and support his appointment as Litigation Trustee. 

24. The moving party and numerous stakeholders who support the motion are of the view 

that Mr. Newbould is well qualified to undertake the role of Litigation Trustee.    

25. Mr. Newbould has confirmed that he is willing to assume the role if appointed by the 

Court, and is available to undertake the Mandate. 

26. Such further and other grounds as counsel may advise and of which this Honourable 

Court will permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

a) The Affidavit of William Turner, with exhibits (to be sworn February 12, 2018);  

b) The Affidavit of William Turner, with exhibits, sworn on August 11, 2017;  

c) The Consent of the Honourable Frank Newbould, Q.C. to act as Litigation Trustee dated 

February 9, 2018 (to be filed); and 

d) Such further and other evidence as counsel may advise and this Honourable Court may 

permit. 

 

February 9, 2018 KOSKIE MINSKY LLP 

20 Queen Street West, Suite 900, Box 52 

Toronto, ON   M5H 3R3 

Andrew J. Hatnay – LSUC No. 31885W 

Tel: 416-595-2083 / Fax: 416-204-2872 

Email: ahatnay@kmlaw.ca 

 

Mark Zigler –  LSUC No. 19757B 

Tel: 416-595-2090/Fax: 416-204-2877 

Email: mzigler@kmlaw.ca 

 Amy Tang – LSUC No. 70164K 

Tel: 416-542-6296 / Fax: 416-204-4936 

Email: atang@kmlaw.ca 

 Representative Counsel to the Retirees of  

Sears Canada  
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Court File No.:  CV-17-11846-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE COMPANIES' CREDITORS  

ARRANGEMENT ACT, R.S.C. 1985, c.C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR  

ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE 

INC., S.L.H. TRANSPORT INC., THE CUT INC., SEARS CONTACT 

SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 

COMMERCE LABS INC., INITIUM TRADING AND SOURCING 

CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA 

INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 

CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 

4201531 CANADA INC., 168886 CANADA INC., AND 3339611 

CANADA INC. 

(each an "Applicant", and collectively, the "Applicants") 

 

AFFIDAVIT OF WILLIAM TURNER 

(Sworn on February _, 2018) 

I, WILLIAM TURNER, of the City of Toronto, in the Province of Ontario, 

MAKE OATH AND SAY: 

1. I am a retiree of Sears Canada Inc. (“Sears Canada”) and one of the three 

Pension Representatives appointed by the Court in this proceeding to represent 

approximately 18,000 retirees and beneficiaries across Canada (collectively, the 

“Represented Parties”).  I have personal knowledge of the matters stated in this 
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Affidavit, except where I have acquired such information from others or from documents 

attached hereto, in which case I believe such information to be true. 

2. This affidavit is sworn in support of a motion seeking to appoint the Honourable 

Mr. Frank J.C. Newbould Q.C. as Litigation Trustee for the purpose of investigating, 

considering, and reporting any rights or claims that Sears Canada or any creditors of 

Sears Canada may have or be entitled to assert as against any parties. The appointment 

of a Litigation Trustee will ensure that any such claims are pursued efficiently and in a 

cost-effective manner.   

3. In respect of this motion, I also rely on my affidavit sworn on August 11, 2017 

and I supplement that affidavit herein. 

4. On June 22, 2017, Sears Canada applied for and obtained protection from its 

creditors under the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36 

("CCAA").  At the same court attendance, the firm of Koskie Minsky LLP ("KM") was 

appointed Representative Counsel to those retirees and employees of Sears Canada with 

pension and benefit entitlements, and the firm of Ursel Phillips Fellows Hopkinson LLP 

was appointed Representative Counsel to the active employees.   

5. By order of this Court dated July 13, 2017, I together with retirees and SCRG 

members Ken Eady and Larry Moore, were appointed by the Court as representatives 

(the "Pension Representatives") to represent the pensioners and other former 

employees of the Applicants (together with SearsConnect, collectively the “Sears 

Canada Entities”) and their beneficiaries for purposes of claims pertaining to pension 

matters and "other post-employment benefits" such as health benefits and life insurance 

11



 

  

- 3 - 

benefits (known collectively as "Other Post-Employment Benefits"; "OPEBs").  A 

copy of the July 13, 2017 Order is attached hereto as Exhibit "A".  

The underfunding of the Sears Canada Plan  

6. During our employment years, Sears Canada employees earned pension benefits 

that are to be paid to them during their retirement years for their lifetimes.  The pension 

benefits are the deferred wages for work they performed from the company and are 

critical to pay for their livelihoods in their elderly years. The majority of Sears Canada 

retirees rely on their monthly pension benefits to pay their bills. Many of the retirees, 

given their age and health statues, have no ability to make up for losses in their pension 

benefits. 

7. The pension benefits are paid from the Sears Canada Inc. Registered Retirement 

Plan, Registration No. 0360065 (the "Sears Canada Plan"). Since 2008, it has been 

reported in the company's actuarial reports that the Sears Canada Plan was underfunded 

on a wind up basis. As set out in my affidavit sworn August 11, 2017, the Sears Canada 

Plan has an estimated funding shortfall of approximately $266.8 million on a wind up 

basis and thus is only 81 percent funded.  The wind up deficit will be a claim against the 

estate of the Sears Canada Entities. 

8. On or around December 8, 2017, I and all other retirees received a letter from 

Morneau Shepell ("Morneau"), the actuarial firm that is the replacement administrator 

for the Sears Canada Plan that was appointed on October 17, 2017 by the Ontario 

Superintendent of Financial Services (the "Superintendent"). In the letter, Morneau 

advised that on November 10, 2017, the Superintendent issued a Notice of Intended 
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Decision to formally wind up the Plan effective as of October 1, 2017. Morneau  also 

advised that it is currently preparing a valuation of the funded status of the Sears Canada 

Plan as at the proposed wind up date of October 1, 2017 and that monthly pension 

payments will be reduced, where necessary, to reflect the Sears Canada Plan's estimated 

wind up funded ratio. Attached hereto as Exhibit "B" is a copy of the letter I received 

from Morneau dated December 8, 2017. The pending reduction of pension benefits, 

coupled with the loss of OPEBs discussed below, have and will continue to cause 

significant financial hardships for the retirees of Sears Canada and have caused stress 

and worry among the many retirees I regularly hear from across Canada.  

9. I am advised by my counsel and believe that the pension plan members are the 

beneficiaries of a statutory deemed trust priority under section 57 of the Pension Benefits 

Act, R.S.O. 1990, c. P.8 ("PBA") for the amounts owing by Sears Canada to the Sears 

Canada Plan, which as indicated above, is approximately $266.8 million on the wind up 

of the Plan.  

10. On behalf of all the beneficiaries of the Sears Canada Plan, our counsel has 

asserted the statutory deemed trust for the amount owing to the Sears Canada Plan by 

Sears Canada.  Attached hereto as Exhibit "C" is a copy of the KM letter dated October 

26, 2017 sent to the Company, the Monitor, and to the CCAA Service List.  

Retiree Health benefits and life insurance benefits (OPEBs) 

11. In addition to pension benefits, Sears Canada retirees also earned entitlements to 

OPEBs. As of September 31, 2017, Sears Canada terminated all OPEBs.  I am advised 

by the actuarial advisor to the Pension Representatives, Tom Levy of Segal Canada that 
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the estimated liability for OPEBs is approximately CDN$400 million. Combined with 

the pension funding shortfall by Sears Canada, this makes Sears Canada pensioners and 

other members of the Represented Parties the largest creditor of the Sears Canada 

Entities, both in terms of number of creditors and the amount of debt owing. 

Claims Processes 

12. The claims process for general creditor claims was approved by this Court on 

December 8, 2017. The claims bar date under the general creditor claims process is 

March 2, 2018. 

13. Another claims process for pensioners' and employees' claims is currently being 

discussed among counsel and is expected to be brought before the Court by the Monitor 

for approval on February 22, 2018. 

Litigation Trustee 

14. As set out in my affidavit of August 11, 2017, in paragraphs 20 to 33, since 2005, 

Sears Canada engaged in declaring dividend payments after the company came under the 

control of a U.S. hedge fund called ESL Investments Inc. ("ESL") who also became the 

major controlling shareholder of Sears Canada. Edward Lampert, the CEO of ESL, 

eventually became the Chief Executive Officer of Sears Holdings in the United States.  

Sears Holdings is a major shareholder of Sears Canada.   

15. In the years following the assumption of control by ESL and Edward Lampert, 

SCRG became very concerned about Sears Canada's financial deterioration and the 

resulting threat to the security of our earned pension benefits and OPEBs. 
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16. SCRG, on behalf of Sears Canada retirees, has on a number of occasions raised 

its concerns regarding the underfunding of the Sears Canada Plan, the company's failing 

business strategy, and the continuing decline in the company's financial performance, 

with Sears Canada, ESL, its directors, and the Superintendent. 

17. Despite the company's continued financial deterioration, the Sears Canada board 

of directors approved the payment of significant dividends to shareholders based on 

publicly available records as follows: 

December 9, 2005 $1,557 million 

May 11, 2006 $13 million 

September 20, 2010 $753 million 

December 20, 2012 $102 million 

December 9, 2013 $509 million 

Total $2,934 million 

 

18. This means that, in total, Sears Canada has paid over $2.9 billion to shareholders 

since 2005. 

19. On January 20, 2014, SCRG demanded that Sears Canada cease paying 

dividends (Exhibit "C" to my Affidavit of August 11, 2017).   After receipt of that letter, 

Sears Canada appears to have ceased declaring any further dividends. Nevertheless, the 

financial deterioration of Sears Canada's business continued and the wind up deficit in 

the Sears Canada Plan worsened.  The actuarial reports indicate that the wind up deficit 

amounts were: 
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20. As early as November 2014, SCRG made repeated requests to both Sears Canada 

and the Superintendent to wind up the Sears Canada Plan.  The wind up at that time 

would have required the company to fund the wind up deficit.  The wind up of the plan 

would have also severed the retirees and their earned pension benefits from the failing 

Sears Canada business.  

21. The company refused to wind up the plan. The Superintendent did not order the 

wind up of the plan.  

22. On June 22, 2017, the Sears Canada Entities sought and obtained protection from 

its creditors under the CCAA. 

23. At the time my earlier affidavit of August 11, 2017 was sworn, Sears Canada was 

engaged in discussions regarding a possible going concern transaction that may have 

saved some jobs for Sears Canada employees.  The Pension Representatives and 

Representative Counsel participated and encouraged those discussions with the bidder, 

Sears Canada and the Monitor with the hope that a going concern transaction could be 

achieved. Unfortunately, no executable transaction was brought forward.  Since then, 

Sears Canada has substantially liquidated all its inventory, sold or is in the process of a 

 WIND UP DEFICIT  

December 31, 2007 $36 million 

December 31, 2010 $307 million 

December 31, 2013 $133 million 

December 31, 2015 $267 million 
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final sale of all of its real estate assets, and has shut down all operations. The next major 

step in the CCAA proceeding is to distribute the available proceeds to creditors.  

24. Based on the cash available as reported by the Monitor, there will be significant 

shortfall in paying creditors' claims. 

25. In the fall of 2017, in addition to the correspondences appended to my affidavit 

of August 11, 2017, SCRG through KM provided to the Monitor copies of certain of 

SCRG's prior correspondence that had been sent to Sears Canada, its directors and ESL 

to the Monitor and other parties for their consideration. The Monitor has since been 

investigating certain past transactions. 

26. On January 15, 2018, the Monitor issued its 11
th

 Report. In paragraphs 50-54, it 

identified certain "Transactions of Interest". 

27. The Monitor's 11
th

 Report does not disclose or identify all potential claims by the 

Sears Canada Entities or any creditors against all potential defendants. In order to 

coordinate and organize all potential claims in a comprehensive and efficient manner, 

and to coordinate with the work done to date by the Monitor effectively and in a cost-

effective manner, I and the other Pension Representatives believe it is appropriate to 

appoint a Litigation Trustee for the benefit of all creditors of the estate of Sears Canada. 

28. Since December, 2017, discussions commenced among major creditor groups of 

Sears Canada for the appointment of a Litigation Trustee to examine and, if deemed 

advisable, pursue claims for the benefit of the estate of Sears Canada and its creditors. I 

am advised by my counsel that a number of candidates were considered for the role and 
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it was decided by the major creditor groups in attendance that Hon. Frank Newbould, Q. 

C., a respected former Justice of the Ontario Superior Court and the former Team Leader 

of the Toronto Commercial List, would be the most appropriate person for this role. 

29. The mandate of the Litigation Trustee is set out in the draft court order included 

in the motion materials as follows: 

The Litigation Trustee shall be an officer of this Court, and is 

appointed for the purpose of investigating, considering, and 

reporting to the Court and the Committee (defined below) 

regarding any rights or claims (whether legal, equitable, 

statutory or otherwise) that the Sears Canada Entities, or any 

Litigation Trustee acting on behalf of creditors of any of the 

Sears Canada Entities, may have as against any parties, 

including but not limited to, current and former directors, 

officers, shareholders and advisors of any of the Sears Canada 

Entities (the “Mandate”).  For greater certainty, the Mandate 

shall not include, and the Litigation Trustee shall have no role in 

determining, advising on, opposing, supporting, or articulating 

any claim of any creditor or stakeholder filed in this proceeding 

as part of any claims process or for distribution purposes from 

the estates of the Sears Canada Entities. 

Qualifications of Hon. Frank Newbould, Q.C. 

30. I am advised by our counsel and believe that The Hon. Mr. Newbould has an 

exemplary reputation as a Commercial List Judge and prior to that, as a commercial 

litigation lawyer.  In addition to acting for clients (as a lawyer) and presiding (as a judge) 

over many commercial cases, he successfully presided over aspects of the Nortel CCAA 

proceeding, which was one of the most complex commercial insolvency cases in 

Canada.  He also wrote an important decision on the law of oppression in a recent case 

(Essar Algoma CCAA) that was upheld by the Ontario Court of Appeal. 

18



 

  

- 10 

- 

Our meeting with the Proposed Litigation Trustee 

31. On January 24, 2018, I and the two other Pension Representatives, personally 

met with the Hon. Mr. Newbould to discuss his proposed appointment as a Litigation 

Trustee in these CCAA proceedings for the benefit of the creditors of the Sears Canada 

Entities. Based on our meeting, we found him to be highly qualified to act in the role of 

the Litigation Trustee.  

32. For purposes of efficiency and to ensure that no potential claims and/or potential 

defendant(s) are overlooked or not pursued in a global and effective manner for the best 

outcome for all of the creditors of the estate, I and the other court appointed Pension 

Representatives strongly support the appointment of the Hon. Mr. Newbould as the 

Litigation Trustee.   

33. I swear this Affidavit in support of a motion for the appointment of Mr. 

Newbould as Litigation Trustee and for no improper purpose. 

SWORN BEFORE ME at the City of 

Toronto, in the Province of Ontario on 

February __, 2018. 

  
A Commissioner for taking Affidavits, etc. 

 

  

WILLIAM TURNER 
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Court File No.: CV-17-11846-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

 

THE HONOURABLE MR. ) THURSDAY, THE 15
th

  

 ) 

JUSTICE HAINEY ) DAY OF FEBRUARY, 2018 

 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF SEARS CANADA INC., CORBEIL 

ÉLECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC., 

SEARS CONTACT SERVICES INC., INITIUM LOGISTICS 

SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM 

TRADING AND SOURCING CORP., SEARS FLOOR 

COVERING CENTRES INC., 173470 CANADA INC., 2497089 

ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA 

INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 

4201531 CANADA INC., 168886 CANADA INC., AND 3339611 

CANADA INC. 

(each, an “Applicant”, and collectively, the “Applicants”) 

 

 

LITIGATION TRUSTEE ORDER 

 

THIS MOTION, made by Representative Counsel to the court-appointed Representatives 

of employees and retirees with respect to pensions and post-retirement benefits of the Applicants 

pursuant to the Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended (the 

“CCAA”), for an order appointing a litigation trustee to identify and report on certain rights and 

claims of the Applicants and SearsConnect or any of their creditors (collectively, the “Sears 

Canada Entities”) was heard this day at 330 University Avenue, Toronto, Ontario. 
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ON READING the Notice of Motion of Representative Counsel for the Non-Unionized 

Retirees and Non-Unionized Active and Former Employees of the Sears Canada Entities, the 

Affidavit of William Turner sworn on February 12, 2018 including the exhibits thereto, the 

Affidavit of William Turner sworn on August 11, 2017, including the exhibits thereto, the 

Consent of Mr. Frank Newbould, Q.C. dated February 9, 2018, filed, and on hearing the 

submissions of Representative Counsel, counsel for the Monitor, and such other counsel as were 

present, no one else appearing although duly served as appears from the Affidavit of Service of 

Veronica de Leoz,  sworn February 12, 2018: 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the 

Motion Record herein is hereby abridged and validated so that this Motion is properly returnable 

today and hereby dispenses with further service thereof. 

2. THIS COURT ORDERS that the Honourable Frank J.C. Newbould, Q.C. is hereby 

appointed as litigation trustee (the “Litigation Trustee”) in these CCAA proceedings for the 

benefit of the creditors of the Sears Canada Entities. The Litigation Trustee shall be an officer of 

this Court, and is appointed for the purpose of investigating, considering, and reporting to the 

Court and the Committee (defined below) regarding any rights or claims (whether legal, 

equitable, statutory or otherwise) that the Sears Canada Entities, or any Litigation Trustee acting 

on behalf of creditors of any of the Sears Canada Entities, may have as against any parties, 

including but not limited to, current and former directors, officers, shareholders and advisors of 

any of the Sears Canada Entities (the “Mandate”).  For greater certainty, the Mandate shall not 

include, and the Litigation Trustee shall have no role in determining, advising on, opposing, 

supporting, or articulating any claim of any creditor or stakeholder filed in this proceeding as 
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part of any claims process or for distribution purposes from the estates of the Sears Canada 

Entities. 

Litigation Trustee Report 

3. THIS COURT ORDERS that the Litigation Trustee’s Mandate shall include preparing 

and delivering as soon as practicable a report (the “Report”) to this Court and to the Committee 

with such details as the Litigation Trustee considers advisable, taking into account privilege and 

confidentiality, and subject to any request that may be made to the Court by the Litigation 

Trustee for a sealing order as to any aspects of its Report, and with recommendations, regarding 

a proposed litigation plan that includes, but is not limited to: 

(a) Those potential rights or claims of the Sears Canada Entities that should be 

pursued (if any); and 

(b) Describing how such rights or claims (if any) can best be pursued or continued, 

including, but not limited to: 

(i) How to coordinate the prosecution of such rights or claims with similar 

or related rights or other claims that may be asserted by different parties; 

(ii) A proposed governance structure for an Instructing Committee to be 

formed, which may include a subset of the members of the Committee, 

for the purpose of providing instructions to the Litigation Trustee in the 

prosecution of such rights or claims; and 

(iii) Options available for funding the prosecution of such rights or claims. 
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4. THIS COURT ORDERS that following delivery of his Report, the Litigation Trustee 

shall not take any further steps without a subsequent Order of the Court. 

The Committee 

5. THIS COURT ORDERS that the Litigation Trustee shall fulfil his Mandate in 

consultation with a committee (the "Committee") comprised of no more than [7] people at any 

one time appointed by, or on behalf of the following stakeholder groups of the Sears Canada 

Entities: (i) Representative Counsel to the retirees of Sears Canada Inc.; (ii) Representative 

Counsel for employees of Sears Canada Inc.; (iii) landlords; (iv) class action  plaintiffs; and (v) 

such other unsecured creditors of the Sears Canada Entities as the Litigation Trustee and the 

Committee may agree be included, or as may be directed by the Court.  A representative of the 

Monitor shall also be a member of the Committee. 

6. THIS COURT ORDERS that each member of the Committee (including any alternates 

or replacements from the same stakeholder group as may be appointed by an existing member) 

may be a creditor itself or counsel/advisor representing that stakeholder interest, but in either 

case each member shall execute a Confidentiality Agreement in a form acceptable to the 

Litigation Trustee prior to being entitled to participate in any meetings of the Committee, or to 

receive the Report.  The Litigation Trustee will meet with the Committee at least monthly, or 

such other times as may be agreed by the Litigation Trustee and the Committee.  Meetings may 

be conducted in person or by conference call. 

7. THIS COURT ORDERS that, to prevent duplication and unnecessary costs, the 

Monitor is hereby directed to disclose and deliver to the Litigation Trustee and the Committee 

the results of all the Monitor’s investigations and research on the "Transactions of Interest" as 
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defined and reported in the 11
th

 Monitor's Report (para. 50-54), subject to appropriate 

arrangements for privileged communications and confidential information, and to cooperate with 

the Litigation Trustee in its review of such information.  The delivery of such information by the 

Monitor to the Litigation Trustee and the Committee shall be subject to privilege and not be 

subject to disclosure to any party or person other than the Litigation Trustee or Committee 

without further order of the Court. 

8. THIS COURT ORDERS that the Monitor and the Sears Canada Entities and all persons 

acting on behalf of the Sears Canada Entities at any time shall cooperate fully with the Litigation 

Trustee in the fulfillment of the Mandate. 

9. THIS COURT ORDERS that, for greater certainty, any right, claim or cause of action 

identified by the Litigation Trustee as capable of being advanced by any party, whether the 

Litigation Trustee or otherwise, is an “Excluded Claim” under the Claim Procedure Order issued 

by this Court dated December 8, 2017 (the “Claims Procedure Order”). 

10. THIS COURT ORDERS that the Claims Procedure Order is hereby amended as 

follows:  

(i) the definition of “Monitor Claim” is hereby amended by adding at the end thereto: 

“or the Litigation Trustee or such other party as the Court may permit or direct”; 

(ii) subparagraph (vii) in the definition of “Excluded Claim” is hereby amended to read 

as follows:  “Claim that may be asserted by any of the Sears Canada Entities or the 

Litigation Trustee (as may be permitted or directed by the Court by further court 

Order), against any Directors and/or Officers”. 
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Litigation Trustee Costs 

11. THIS COURT ORDERS that the Litigation Trustee shall be paid its reasonable fees and 

disbursements, including the fees of any counsel retained by the Litigation Trustee in respect of 

the Mandate, the amount of which is not to exceed a budget approved by the Committee prior to 

the Litigation Trustee commencing work in respect of fulfilling its Mandate in accordance with 

this Order, forthwith upon rendering his accounts to the Monitor and subject to such redactions 

to the invoices as are necessary to maintain privilege and protect confidentiality.  In the event of 

any disagreement with respect to a proposed budget, any requested increased to such budget or 

any accounts rendered by the Litigation Trustee, such disagreement may be remitted to this 

Court for determination. 

12. THIS COURT ORDERS that the Litigation Trustee shall be entitled to the benefit of the 

Administrative Charge, as defined in the Initial Order issued by the Court dated June 22, 2017, 

as amended for the Litigation Trustee's costs, as security for his professional fees, taxes, and 

disbursements reasonably incurred.  

13. THIS COURT ORDERS that the Litigation Trustee is hereby authorized to take all 

steps and do all acts necessary or desirable to carry out the terms of this Order. 

14. THIS COURT ORDERS that the Litigation Trustee shall be at liberty, and is hereby 

authorized, at any time, to apply to this Court for advice and directions in respect of its 

appointment or the fulfillment of its duties in carrying out the provisions of this Order or any 

variation of the powers and duties of the Litigation Trustee, which shall be brought on notice to 

the Service List in these CCAA proceedings, unless this Court orders otherwise. 
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15. THIS COURT ORDERS that the Litigation Trustee shall have no personal liability or 

obligations as a result of the performance of its duties in carrying out the provisions of this Order 

or any subsequent Orders in these CCAA proceedings, save and except for liability arising out of 

gross negligence or wilful misconduct.   

16. THIS COURT ORDERS that no action or proceeding may be commenced against the 

Litigation Trustee in respect of the performance of its duties under this Order without leave of 

this Court on seven (7) business days’ notice to the Litigation Trustee and the Committee. 

17. THIS COURT ORDERS that notwithstanding: 

(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) (the “BIA”) in respect of any of the 

Applicants and any bankruptcy order issued pursuant to such applications; or 

(c) any assignment in bankruptcy made in respect of any of the Applicants; 

the provisions of this Order shall be binding on any trustee in bankruptcy or receiver that may be 

appointed in respect of any of the Applicants and any payments of fees and disbursements made 

to the Litigation Trustee shall not be void or voidable by creditors of any of the Applicants, nor 

shall any such payments constitute nor be deemed to be a fraudulent preference, assignment, 

fraudulent conveyance, transfer at undervalue, or any reviewable transaction under the BIA or 

any other applicable federal or provincial legislation, nor constitute oppressive or unfairly 

prejudicial conduct pursuant to any applicable federal or provincial legislation. 
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18. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of 

America, to give effect to this Order and to assist the Sears Canada Entities, the Monitor, the 

Litigation Trustee and their respective agents in carrying out the terms of this Order. All courts, 

tribunals, regulatory and administrative bodies are hereby respectfully requested to make such 

orders and to provide such assistance to the Sears Canada Entities, to the Monitor and to the 

Litigation Trustee (the latter two parties as officers of this Court), as may be necessary or 

desirable to give effect to this Order, or to assist the Sears Canada Entities, the Monitor, the 

Litigation Trustee and their respective agents in carrying out the terms of this Order. 

 

  HAINEY, J. 
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  

R.S.C 1985. C. C-36, AS AMENDED 
 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL 

ÉLECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS 

SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR 

COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 

CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC., 

AND 3339611 CANADA INC. 

(each an "Applicant", and collectively, the "Applicants") 

Court File No.:  CV-17-11846-00CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 

Proceeding commenced at Toronto 
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